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Corporate Governance Compliance
As a result of the 2008/09 Global Financial Crisis

3rd May 2009

PRESS RELEASE
OVERVIEW: Recent turbulence in world financial markets and large scale capital destruction resulting from revised asset
valuations reflecting both the uncertainty and less favourable outlook on the global economy have all contributed to increased
scrutiny of all aspects of corporate governance.
Institutional and retail shareholders are furious having experienced unprecedented financial losses and governments are
disappointed that some of the largest and most respected financial institutions in the world have misled the world to the extent of
their bad investments and exposure to toxic debts.
The public are increasingly sceptical of the integrity of capital markets, following allegations that numerous major hedgefunds actively colluded to manipulate the markets for a range of commodities through highly leveraged, ill-conceived financial
instruments.
As the global economic environment deteriorates further we can expect the unravelling of many more poorly structured companies
- not just from the bottom dwellers of the corporate food-chain. Recent confessions from the ex-NASDAQ chairman, Bernard
Madoff admitting the asset management division of his business was an elaborate “Ponzi” scheme, highlights how widespread and
entrenched poor corporate governance actually is.
It has never been more important to abide by corporate governance principles, particularly with regards to making accurate and
timely disclosures to relevant parties, and be able to both anticipate and respond to changes in the regulatory environment.

Authors: Activated Logic editorial team
© Copyright 2009

Limitation of use: This media release is only intended for general information purposes within Australia. Corporate entities are governed by numerous state and federal

laws – this release is not intended to provide any legal advice, but rather provide insights into the responsibilities of directors in ensuring corporate compliance through
appropriate behaviours and timely disclosures. Activated Logic Pty Limited provides no assurances about the accuracy of this information.
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“

The stability of global financial markets is a public good.
If Governments fail to protect this public good, then those who suffer are
the working people of the world whose jobs, whose homes, and whose
standard of living depends on it.
It is Governments rather than speculators that have the central
responsibility for determining the rules that govern the way markets work.

”

Prime Minister, Kevin Rudd September 2008
From Prime Minister, Kevin Rudd’s address to the UN
General Assembly in New York on the 26th of September, 2008.
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Introduction

Importance of Corporate Governance Compliance

The chaos in global financial markets has been met with rapid

Directors of public companies (and in many cases also for

and coordinated responses by the Reserve Bank in Australia,

private companies) have major responsibilities and obligations

the Federal Reserve in the United States and similar responses

with regards to Corporate Compliance in relation to the

have been witnessed from the finance ministers of other major

Corporations Act of 2001. In addition, public companies listed

world economies. The scramble to bolster capital markets,

on the Australian Securities Exchange, are also obliged to

increase liquidity in capital markets, nationalise troubled assets

comply with the Australian Securities Exchange Listing rules

and call to account the executives at the helm of many of the

which are enforced by the Australian Securities & Investment

corporate failures has been a rapid and inescapable process.

Commission(ix).

After being caught with their guards down, governments and

Australian Securities Exchange - Corporate Governance Principles(iv)

regulatory bodies have moved swiftly to regain control and

Principle 1:

Lay solid foundations for management and oversight

Principle 2:

Structure the board to add value

and Federal authorities including the Australian Securities

Principle 3:

Promote ethical and responsible decision-making

& Investment Commission (ASIC) and Australian Prudential

Principle 4:

Safeguard integrity in financial reporting

Regulatory Authority (APRA) are all in the process of increasing

Principle 5:

Make timely and balanced disclosure

monitoring activities and reviewing and implementing more

Principle 6:

Respect the rights of shareholders

stringent regulatory requirements.

Principle 7:

Recognise and manage risk

Principle 8:

Remunerate fairly and responsibly

establish credibility in the financial markets and with the public
in general. As a result the Australian Securities Exchange (ASX)

In the Autumn 2009 release of Compliance in Focus(i), the ASX
outlined a list of “forthcoming changes to be aware of”- not
surprisingly the widely publicised short selling restrictions(ii)
featured along with increased reporting requirements regarding
stock lending and borrowing.

Full compliance with the Corporate Governance
principles outlined above is not only imperative
from a regulatory perspective, but makes good
business sense.

Impact of Crisis on Corporations and Financial
Services Sector

Cross-border Corporate Governance Compliance

The direct impacts of the financial crisis are widespread

are operating in multiple jurisdictions, as often the respective Corporate

and although many businesses are finding the operating
environment difficult, there is not a boardroom to be found
where the impacts of the crisis have not been discussed.
As companies embrace for more difficult trading conditions,
inventories are being cleared and millions have been left
jobless. Unfortunately, very few have been spared. Those
who have not directly been effected by the financial crisis are
likely to have incurred significant losses through exposure to
superannuation, investments and personal asset valuations.
In March 2009, the Minister for Superannuation & Corporate
Law Provided an overview of some of the structural reforms the
government is implementing in response to the financial crisis
including(iii):
•

review of credit rating agencies

•

short selling reform

•

regulation of consumer credit

•

executive remuneration
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Governance requirements vary significantly from one jurisdiction to
another.
In a recent report by the Australian Institute of Company Directors (AICD(v),
directors were advised that;

“

Companies involved in cross-border merger and
acquisition activity should be continually reviewing
their directors’ and officers’ (D&O) liability
insurance policies for breaches of regulatory
requirements in other jurisdictions.

”

As the above advice from the AICD indicates, the increased scrutiny of
Corporate Governance requirements is not limited to companies that
operate solely in Australia, but is of particular relevance to companies that
operate across different regulatory jurisdictions.
The increasing number of Australian companies that consider investment
in Asia, particularly India and China as attractive are potentially
confronted with major challenges from a governance perspective.
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Corporate Governance Principles(iv)
This press release is intended to provide a general overview
of the importance of Corporate Governance Principles. This
section of Corporate Governance Press Release is based on the
latest (at the time of publishing) compliance document titled,
Corporate Governance Principles and Recommendations - 2nd
Edition, ASX Corporate Governance Council.

“

Corporate Governance is a dynamic force that keeps evolving. Council’s challenge is to ensure
that the Principles and Recommendations remain relevant to the Australian business and
investment communities. The revised Principles and Recommendations are part of that process(iv).

”

Eric Mayne, Chair ASX Corporate Governance

Australian Securities Exchange - Corporate Governance Principles(iv)
Principle 1:
Principle 2:
Principle 3:
Principle 4:
Principle 5:
Principle 6:
Principle 7:
Principle 8:

Lay solid foundations for management and oversight
Structure the board to add value
Promote ethical and responsible decision-making
Safeguard integrity in financial reporting
Make timely and balanced disclosure
Respect the rights of shareholders
Recognise and manage risk
Remunerate fairly and responsibly

“

there is no typical organisation and no single readily identifiable model for corporate
governance . . . At different times and different stages in a company’s life, some governance
structures may be better for the generation of wealth for investors than others(v).

”

First Implementation Review Group’s Report. ASX Corporate Governance Council.
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CORPORATIONS ACT 2001(vi, vii, viii) – Your Obligations

Market Manipulation

Ongoing compliance with the Corporations Act 2001, is
important because it is good practise, it is professional, it builds
trust and goodwill with the business community and most
importantly because it is the law.

Relates to the creation and/or maintenance of an artificial
trading environment in financial products, including any
securities and associated derivatives that are a function of the
underlying assets of a publicly listed organisation in Australia.

As an integrated Strategy, Investments and Communications
solution provider, Activated Logic has provided an outline of
the highest priority sections of specific relevance to Corporate
Governance Compliance.

CORPORATIONS ACT 2001 – SECT 1041A

•

(Related to SECT 1041B, 1041C & 1041D)

“Market manipulation
A person must not take part in, or carry out (whether directly or
indirectly and whether in this jurisdiction or elsewhere):
(a) a transaction that has or is likely to have; or

Continuous Disclosure

•

Market Manipulation

•

False or Misleading Statements

•

Inducing Persons to Deal

•

Dishonest, Misleading or Deceptive Conduct

(b) 2 or more transactions that have or are likely to
have;
the effect of:
(c) creating an artificial price for trading in financial
products on a financial market operated in this 		
jurisdiction; or
(d) maintaining at a level that is artificial (whether
or not it was previously artificial) a price for trading in financial
products on a financial market operated in this jurisdiction.

Continuous Disclosure
Disclosing entities are bound by continuous disclosure
requirements relating to market listing rules, the relevant
section of the act, reads as follows.

Note 1:
Failure to comply with this section is an offence (see
subsection 1311(1)).
Note 2: This section is also a civil penalty provision (see
section 1317E). For relief from liability to a civil penalty relating
to this section, see section 1317S.”

CORPORATIONS ACT 2001 - SECT 674
(related to SECT 675, 676, 677)

“Obligation to disclose in accordance with listing rules
(1) Subsection (2) applies to a listed disclosing entity if
provisions of the listing rules of a listing market in relation to
that entity require the entity to notify the market operator of
information about specified events or matters as they arise for
the purpose of the operator making that information available to
participants in the market.

“Ongoing compliance with

(2) If:
(a) this subsection applies to a listed disclosing 		
entity; and

(b) the entity has information that those provisions 		
require the entity to notify to the market operator; 		
and
(c) that information:
(i) is not generally available; and
(ii) is information that a reasonable person
would expect, if it were generally available, to have a material
effect on the price or value of ED securities of the entity;
the entity must notify the market operator of that information in
accordance with those provisions.
Note 1:
Failure to comply with this subsection is an offence
(see subsection 1311(1)).
Note 2:
This subsection is also a civil penalty provision (see
section 1317E). For relief from liability to a civil penalty relating
to this subsection, see section 1317S.

the Corporations Act 2001, is
important because it is good
practise, it is professional, it
builds trust and goodwill with
the business community and
most importantly because it is
the law.

”

Note 3:
An infringement notice may be issued for an alleged
contravention of this subsection, see section 1317DAC”.
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False or Misleading Statements

Dishonest, Misleading or Deceptive Conduct

Relates to the issuing of false or misleading information.

This section relates to the relevant section of the act, with
regards to the intent to deliberately be dishonest, misleading
and generally deceptive conduct, in relation to dealing with
financial instruments.

CORPORATIONS ACT 2001 – SECT 1041E/1a

“a person must not (whether in this jurisdiction or elsewhere)
make a statement, or disseminate information, if:
(a)

the statement or information is false in a material 		
particular or is materially misleading

(b)

the statement or information is likely:
(i)
to induce persons in this jurisdiction to apply 		
		
for financial products; or
(ii)
to induce persons in this jurisdiction to 		
		
dispose of or acquire financial products; or
(iii)
to have the effect of increasing, reducing, 		
maintaining or stabilising the price for trading 		
in financial products on a financial market operated in
this jurisdiction; and
(c)

when the person makes the statement, or 			
disseminates the information:

(i)
		

Failure to comply with any of these subsections is an offence,
and may lead to civil liability under section 1041I.
CORPORATIONS ACT 2001 – SECT 1041G & 1041H

“Dishonest conduct
(1)

A person must not, in the course of carrying on a 		
financial services business in this jurisdiction, 		
engage in dishonest conduct in relation to a financial 		
product or financial service.

Note 1:
Failure to comply with this subsection is an offence
(see subsection 1311(1)).
Note 2:
Failure to comply with this subsection may also lead
to civil liability under section 1041I”.

the person does not care whether the 		
statement or information is true or false; or

(ii)
the person knows, or ought reasonably to 		
have known, that the statement or information is false
in a material particular or is materially misleading.”

Inducing Persons to Deal
Involves a director or an officer of a company intentionally
providing misleading information for the purposes of inducing a
person or party investing in a financial instrument.
CORPORATIONS ACT 2001 – SECT 1041E/1a

“ (1)
(a)

(b)
(c)

A person must not, in this jurisdiction, induce another 		
person to deal in financial products:
by making or publishing a statement, promise or 		
forecast if the person knows, or is reckless as 		
to whether, the statement is misleading, false 		
or deceptive; or
by a dishonest concealment of material facts; or
by recording or storing information that the person 		
knows to be false or misleading in a material 		
particular or materially misleading if:
(i) the information is recorded or stored in, or by means 		
of, a mechanical, electronic or other device; and

NOTE
The above sections are based on extracts of the Corporations
Act 2001, and subsequent amendments as current at the time
of publication. Source documents can be identified in the
References section of this Press Release.
Activated Logic provides no assurances and takes no
responsibility for the accuracy of this information.

(ii) when the information was so recorded or stored, the 		
person had reasonable grounds for expecting that it 		
would be available to the other person, or a 			
class of persons that includes the other person”.
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How can Activated Logic help?
In addition to the industry specific challenges facing your organisation, the team at Activated Logic understands the substantial
disclosure obligations and additional circumstantial communication requirements that often arise with little to no notice.
Activated Logic’s service offering consists of three interrelated fields which have been found to be essential precursors for
organisational success and sustainable value creation – Strategy, Investments & Communications.
Improve the way your organisation does business!

COMMUNICATIONS
Discover how Activated Logic can help your organisation
meet its core communication objectives including:

“accurate, timely, professional and
authoritative communication with all
relevant stakeholders.”
Activated Logic is an integrated corporate communication
solutions provider, providing all your strategic and operational
communication needs, including:

•
•
•
•
•
•
•
•

target market analysis
trademark registrations
investment community engagement
shareholder communications
preparation of web-based materials
annual-reports & other corporate literature
360o stakeholder evaluations
corporate branding strategy

In addition to our dedicated team of industry specialists
and communication experts, our team at Activated Logic
includes experts from other disciplines offering synergistic
services, including:

•
•
•
•

corporate photography
printing & publishing
corporate strategy
investment strategy

Through the use of Activated Logic’s Impress & Progress
Index (i&pi™), Activated Logic can benchmark and

improve your organisations corporate communication
with all your stakeholders.

What is al-i&pi™?
The Activated Logic – Impress & Progress Index, is an
analytical dynamic engagement model which enables
the effectiveness of your organisation in “impressing
and progressing” prospective clients or investors to be
benchmarked against comparable organisations, and forms
the basis for improving the effectiveness of your organisations
communication strategies.
The engagement of prospective clients or investors requires
both a structured methodology, and a dynamic capacity to be
able to adapt to rapidly evolving business environments to
ensure that all communication remains relevant, accurate,
concise, and most of all appealing enough to make the target
respond as desired by your organisation.

How does al-i&pi™ work?
Activated Logic has developed an innovative approach to
better understand the optimal engagement process for every
organisation, providing valuable insights into the most desirable
communication strategies likely to deliver an effective outcome.
The five key engagement steps developed by Activated Logic are
as follows:

1.

Identify

2.

Impress *

3.

Progress *

4.

Engage

5.

Sustain

Activated Logic have discovered that generally the greatest weakness in most professional relationships is the
technical communication at the impress & progress stages of engaging prospective clients or investors.
For more information, visit: http://www.activatedlogic.com/communications.html
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How can Activated Logic help? (Continued)
In addition to Communications, Activated Logic provides a range of corporate services in the broad business disciplines of

Strategy and Investments.
Activated Logic can help your organisation better understand:

Why should institutional investors support your organisation?
How can your organisation better engage all your stakeholders?
What are the benefits of integrating, and synchronising, your value delivey network?

INVESTMENTS

STRATEGY

Discover how Activated Logic’s Sequential Investment
Assessment Matrix (al-siam™) can improve your
organisations utilisation of capital.

What is al-siam™?
The Activated Logic – Sequential Investment
Assessment Matrix, provides a structured hierarchical
approach to the raising and allocation of capital from
both an operational perspective and also in relation to
corporate transactions involving the acquisition, joint
venturing or divestment of major assets.

Discover how Activated Logic’s Business Optimisation
& Synchronisation System (al-boss™) can help you
understand:
•

How you deliver value to your customers

•

How you can improve the effectiveness of your
value delivery network

•

The benefits of integrating and synchronising your
value delivery network

How can alboss™ help my organisation?
•

The process of sequentially assessing different investment
options for your organisation involves four distinct, but
interrelated objectives.

Rapidly determine what it is that your organisation
does better than the competition, and devise strategies
to leverage and extract more value from these core
strengths.

•

1. Identification and classification of investment
priorities

Adapt to the changing business environment and
understand economic, social and technological
challenges and how they affect your organisation.

•

An integrated solution that maximises the core
competencies of your organisation and allows you to
leverage organisational strengths.

How does al-siam™ work?

2. Explore, compare and contrast different
sources of capital
3. Develop attractive investment proposals
4. Asset rationalisation – divestment of noncore assets

For more information on:
•
Adapting to the changing business environment
•
Creating value through competitive advantage
•
Strategic planning in changing times
•
Strengthening your value delivery network

For more information, visit:

For more information, visit:

http://www.activatedlogic.com/investments.html

http://www.activatedlogic.com/strategy.html
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Head Office

Mailing Address

Suite A, 4 Prewett St
Upper Coomera
Queensland 4209
Australia

PO Box 889,
Sanctuary Cove
Queensland 4212
Australia
TM

CONTACT
For more information on how Activated Logic
can assist your business, speak to one of our
Corporate Account Executives on:

1300 4
1300 4 ( 5 6 4 4 2 )

click button

info@

TM

.com

to request a consultation
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